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FULL FAITH AND CREDIT CLAUSE IN RE- 
SPECT OF ALIMONY INSTALMENTS. 





Mr. Justice White discourses very in- 
terestingly, in a recent case, upon the en- 
forcement, in a foreign jurisdiction, of a 
decree for alimony made payable in future 
instalments. See Sistare v. Sistare, 30 
Sup. Ct. 682. 

The Supreme Court of Errors of Con- 
necticut held that in New York, where the 
decree had been rendered, such decrees are 
by statute merely “tentative” in this regard 
and remain at all times, whether before the 
instalments fall due or not “within the 
control of the court issuing them and sub- 
ject at any time to modification or annul- 
ment.’ Being in this situation instalments, 
though past due, were deemed by that court 
not to be debts of record and, therefore, 
not enforceable abroad under the faith and 
credit clause of the constitution. S. C. 80 
Conn, 1, 66 Atl. 772, 125 Am. St. Rep. 102. 
This holding of the Connecticut court is 
reversed. The justice devotes a consider- 
able portion of his opinion to showing that 
there is no inconsistency between Barber v. 
Barber, 21 How. 582, which held that past 
due instalments of a judgment for past due 

instalments are within the protection of the 
faith and credit clause and the later case 
of Lynde v. Lynde, 181 U. S. 187. 

In the latter case this protection was al- 
lowed as to instalments which had actually 
fallen due, but the judgment could not 
operate prospectively in any respect. It 
was said by the justice that, “when these 
two cases are considered together we 
think there is no inevitable and necessary 
conflict between them, and if there be, that 
Lynde v. Lynde must be restricted or 
qualified so as to cause it not to overrule 
the decision in the Barber case.” It is 
well to have the Lynde case cleared up, for 
it seems in some measure at least to have 





be that even the Barber case alone might 
not have changed the Connecticut view. 
The federal court mainly bases its rever- 
sal on the state court putting an erroneous 
construction upon the New York statute. 

The opinion of the federal court thus 
formulates two rules: 


First: “Generally speaking, where a de- 
cree is rendered for alimony and is made 
payable in future instalments, the right to 
such instalments becomes absolute and 
vested upon becoming due, and is there- 
fore protected by the full faith and credit 
clause, provided no modification of the de- 
cree has been made prior to the maturity 
of the instalments; Second: This general 
rule does not obtain where, by the law of 
the state in which a judgment for future 


and receive such future alimony is discre- 
tionary with the court, which rendered the 
decree, to such an extent that no absolute 
or vested right attaches to receive the in- 
stalments ordered by the decree to be paid, 
even although no application to annul or 
modify the decree in respect to alimony 
had been made prior to the instalments be- 
coming due.” 

These rules seem to us either to leave 
or to attempt to close a loophole, the ex- 
istence of which depends upon construction 
by state courts of their own statutes. It 
seems tous by no means certain that modi- 
fication of a decree for future instalments 
of alimony cannot operate retrospectively 
as well as prospectively. Certainly — this 
would appear to be true as to any modifica- 
tion made during the term at which the 
decree is rendered. The right to modify is 
given so as to make the allowance of ali- 
mony correspond to alteration of circum- 
stances and it must be conceded that the 
only circumstances taken into considera- 
tion as fixing the prescribed’ amount are 
those existing at the date of the decree or 
any modification thereof, it being, of course, 
true that there may be as many moditica- 
tions as ar2 necessary. Ought not, then, 
the statute specifically to except accrued 
instalments to take them from under the 





misled the Connecticut court, though it may 


alimony is rendered, the right to demand — 
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general power of the court to change in- 
stalments following after rendition of de- 
crees? The Barber case extended the pro- 
tection of the faith and credit clause to 
past due instalments on the theory that 
they become debts of record and by this 
the court undertook to affix to state law a 
federal interpretation. If this is the sole 
dependence for application of the faith and 
credit clause contrary state construction 
might take away the application. There- 
fore, it seems to us that the federal su- 
preme court ought not to plant: itself en- 
tirely upon its construction of state stat- 
utes, but rather upon state practice in the 
ordinary enforcement of decrees of this 
kind. 

We know, that the interstate commerce 
clause is enforced rather for the obtaining 
of practical results unhindered by technical 
construction of state legislation, and the 
same is to be said as to the 14th Amend- 
ment. Indeed the limitations in the federal 
constitution make it the duty of the federal 
court to look through all disguises in state 
legislation and to apply in fullest vigor 
their practical direction. 

Taking the first of the rules and we see 
that the apparent debt of record is subject 
to a defense somewhat like a plea of nul 
ticl record or to a showing of a want of 
service giving jurisdiction to render a 
judgment in personam. ‘The record debt 
may be displaced by showing a subsequent 
modification of the decree it claims to be 
based upon. But it is sufficient it seems 
to us to show that ordinarily instalments 
are enforceable as they accrue and it is 
obiter for the Barber case to have gone any 
further than this, 

But, if even under statutes specifically 
providing that. modification may apply to 
past due instalments, as well as to those 
to become due, the practice is to have ex- 
ecution or other process to collect them in 
the absence of application for modification, 
then such decrees having in their own 
states definite recognition should have sim- 
ilar recognition abroad. The faith and 


credit clause should not be applied tech- 


_court and on appeal this 


‘court said: 





nically, but to give every right to one in 
whose favor is a judgment or decree, when 
it is being enforced abroad, that is affixed 
to it at home. 

The second rule is inconsistent with the 
full enjoyment of such a right, and seems, 
therefore, to us unsound. 





NOTES OF IMPORTANT DECISIONS 





FOREIGN CORPORATIONS—CONSTRUG 
TION WORK AS BEING INTERSTATE COM- 
MERCE UNDER STATUTE REQUIRING 
LICENSE TO DO BUSINESS.—A contractor 
in Texas agreed to construct for a Texas 
company its glass factory, at Fort Worth. He 
contracted with a Pennsylvania corporation for 
the building at the factory of three gas pro- 
ducers, with down takes, for $5400. The con- 
tract contemplated (and in fact it was the 
case) that the gas producers were to bé ship- 
ped from another state. The labor upon the 
ground and brick, lime, sand and cement cost 
about one-fifth of the contract price. _ The 
contractor paying only $2750 of the contract 
price, the corporation sought to enforce a 
mechanics’ lien against the plant for the bal- 
ance, and the glass company claimed that the 
corporation, not having obtained a license to 
carry on business in Texas was barred from 
recovering. The corporation claimed that this 
was interstate commerce. 

The corporation had judgment in the trial 
was reversed by 
Texas Court of Civil Appeals. Ft. Worth 
Glass & Sand Co. v. S. R. Smythe Co., 128 
S. W. 1136. 

The contract in this case was made in 
Pennsylvania and it was contended that it was 
virtually a sale of the gas producers. The 
“It does not appear in the record 
that appellee was a manufacturer of gas pro- 
ducers and selling them as manufactured 
products. * * * The obligation and the 
evidence show that appellee took, executed 
and performed a contract to furnish and build 
complete the gas producers in Texas and ship- 
ped the material for the purpose into the state 
and employed the necessary labor and pur- 
chased some material in Texas. Such con- 
tractual relation between citizens of different 
states, is not included in commerce between 
the states, as to be beyond the power of a 
state to regulate and control.” 


This seems to us a very close ruling against — 


the foreign corporation. In the first place it 
looks like there was scarcely more here than 


installation of what was sold, and that should 
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be looked on as incidental to completeness of 
delivery in a sale. Such ought not to be look- 
ed on as doing business in a state. It is a fact 
of which courts ought to take judicial notice 
that installation of machinery by sellers often 
enters into contracts for its sale because the 
seller thereby creates a situation for the mak- 
ing of a binding test of its being that which 
it is warranted to be. In the second place 
the court should look at the contract reason- 
ably and say what was the principal thing in- 
tended by the parties. 
that idea should be enforced under commerce 
regulations. If installation had to be separ- 
ated in these contracts the probability is, that 
not only would that increase cost to purchas- 
er, but also he would be deprived, in a meas- 
ure, of his ability to prove, in some cases, 
that defects afterwards discoverable in use 
were embraced either in the express or im- 
plied warranty of a seller. 





BANKS AND BANKING—DISTINCTION 
BETWEEN BANK COLLECTING CHECK 
DRAWN BY CORPORATE OFFICER IN 
FAVOR OF HIMSELF AND ONE TAKING 
SAME IN PAYMENT OF A DEBT.—The New 
York Court of Appeals reverses the Appellate 
Division of the Supreme Court of that state in 
case annotated in 70 Cent. L. J. 174. Havana 
Cent. R. Co, v. Knickerbocker Trust Co., 92 
N. E. 12. 

The facts show that the treasurer of the 
railroad company drew three checks on the 
Central Trust Company of New York, the de- 
posit bank of the railroad company, payable 
each to the order of “W. M. Greenwood or C. 
W. Van Voorhis.” The checks were signed 
“Havana Central Railroad Company, C. W. 
Van Voorhis, Treasurer.” Each was deposited 
with the Knickerbocker Trust Company by 
Van Voorhis to his individual account. The 
checks were collected by the latter company 
from the drawee banks and proceeds checked 
out by Van Voorhis for individual purposes. 

The railroad brought suit only against the 
Knickerbocker Trust Company and had judg- 
ment in its favor in both of the lower courts, 
the rule well recognized in New York of need 
of inquiry by one receiving the check of a 
corporate. officer in his own favor being ap- 
plied. In our annotation of the opinion re 
versed by the Court of Appeals we said: “The 
principal case is evidently an extension of the 
rule that a payee who receives corporate or 
trust funds in payment of the individual debt 
of an officer or trustee is liable to the cor- 
poration or cestui que trust.” 

The Court of Appeals overrules this exten- 
sion. This court says: “The distinguishing 
featutfe between this case and the cases re- 


If a sale was intended- 








lied on to support the jud:ment which has 
been rendered herein is that in the cases cit- 
ed the form of the transaction was notice to 
the party receiving the check or other instru- 
ment, that it was sought to be used to pay an 
individual debt. Here the checks were not 
designed to discharge any otligation owing to 
the defendant. The defendant merely col- 
lected the amounts thereof and placed the same 
to the credit of the payee. It is conceded they 
were properly signed as checks upon plain- 
tiff’s account with the Central Trust Com- 
pany. * * * The obvious course it seems 
to me was to present the checks for payment 
to the institution upon which they were 
drawn. If it paid them it constituted the most 
emphatic assertion on the part of the plain- 
tiff’s own deposit bank that under the arrange- 
ment existing between it and the plaintiff the 
plaintiff’s treasurer was authorized’ to draw 
just such checks payable to his own order. 
The defendant having relied upon that asser- 
tion and subsequently paid away the money 
thus collected, the plaintiff corporation is 
estopped from denying that its treasurer in 
fact possessed authority to draw the checks.” 

The Court of Appeals also says: “But it 
is said that inquiry of plaintiff's deposit bank 
was not enough, because it was not plaintiff’s 
agent to make representations to third par- 
ties as to the validity of checks drawn upon 
plaintiff’s account. I think otherwise. It 
seems to me that when a corporation opens an 
account with a banking institution it confers 
on that institution the power to determine 
whether any check drawn upon the bank con- 
forms to the contract between the: depositor 
and the depositary. When it makes a mis- 
take in the determination of such a question, 
the depositary may be liable to the depositor; 
but the depositor cannot recover back the 
money paid on such check to a third person 
who has received it in good faith relying on 
the representation of the deposit bank that 
the check was all right, and has subsequently 
parted with the money.” 

This last proposition seems sound, but 
rather broadly stated. It certainly ought not 
be good, except in favor of another deposi- 
tary, ani then only because the latter acts to 
his injury in due course of commercial deal- 
ing. If the collector of such a check is col- 
lecting it for itself as a creditor, any act of 
the drawee bank or any representation by it 
ought not to ensue to its advantage arising 
out of a fraud. It seems reasonable and rea- 
sonably necessary, that the Knickerbocker 
Trust Company, as business is conducted, 
should not have been held, and this was all 
that the Court of Appeals was called on to 
determine. Plaintiff was given leave to 
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amend, and we take it that the only way it 
could state a case was by alleging the checks 
were used to pay a debt to it or that it still 
was in possession of their proceeds or a part 
thereof. 





COMMERCE—CONNECTING LOCAL WITH 
INTHXRSTATE BUSINESS SO AS TO BRING 
ENTIRB TRANSAC’ION TO LATTER DES- 
*IGNATION.—The advance the protection of 
interstate commerce against state legislation 
receives is proven at about every decision ‘day 


in the federal supreme court. The most re-_ 


cent illustration of this remark is an exten- 
sion of the old drummers’ case, in which it 
was held that no license could be imposed for 
sales by sample. This extension is that 
where a foreign corporation takes orders for 
enlargement of photographs and pictures and 
agrees to deliver to customers in appropriate 
frame, which the customers for the picture 
have the opiion to purchase at factory prices, 
the sale of each frame is so connected back 
to transaction for a picture as to make it a 
part of interstate transaction. Dozier v. Ala- 
bama, 30 Sup. Ct. 649. 

The court said: “No doubt it is true that 
the customer was not bound to take the frame 
unless he saw fit, and that the sale of it teok 
place wholly within the state of Alabama. But 
as was hinted in Rearick v. Pennsylvania, 203 
U. S. 507, what is commerce among the states 
is a question depending upon broader consid- 
erations than the existence of a technically 
binding contract or the time and place where 
the title passed. It was agreed that the frame 
should be offered along with the picture. The 
offer was a part of the interstate bargain, and 
as it was agreed that the frame should be of- 
fered ‘at factory prices,’ and the company and 
factory were at Chicago, obviously it was con- 
templated, if not agreed, that the frame should 
come on with the picture. In fact the frames 
were sent on with the pictures from Chicago 
and were offered when the pictures were ten- 
dered, as part of the transaction commercially 
continuous, and one at prices generally fixed 
by the contract for the pictures, and by that 
contract represented to be less than retail or 
usual prices in consideration, it is implied of 
the purchase already agreed to be made. We 
are of opinion that the sale of the frames can- 
not be so separated from the rest of the deal- 
ing between the Chicago company and the 
Alabama purchaser as to sustain the license 
tax upon it.” 

Contractually, however, here were two dis- 
tinct transactions, upon one of which a right 
of action accrued and the other was only an 
unilateral contract, if any contract at all. If 
there was a condition to complete perform- 





ance that the picture should be tendered in a 
frame offered to be sold at factory price, it 
would seem that to prevent such tenders 
would be interfering with interstate commerce. 
But, at all events, the relation of whether 
there is not a transaction in interstate com- 
merce cannot be reasoned out on _ technical 
lines. The question presents more a condi- 
tion than a theory. 

And proceeding along in this way we greatly 
doubt whether, as has been recently held by 
Texas Court of Civil Appeals, a contract to 
install machinery for a local plant, entered in- 
to by a manufacturer of the machinery can be 
deemed the transacting of local business, re- 
quiring a foreign corporation to take out a 
license as a condition of being allowed to sue 
in a state court. Ft. Worth Glass & Sand Co. 
v. S. R. Smythe Co., 128 S. W. 1136. 

The contract in that case was “to build,” 
etc., but as the supreme court holds that there 
need be no binding contract, so we may 
imagine that the mere form of a contract does 
not greatly matter. The question is of effect 
on interstate dealing. 








IRRIGATION—OWNER OF A PRIOR 
RIGHT TO WATER FOR DIRECT 
APPLICATION, PRIVILEGED TO 
STORE SAME FOR FUTURE USE. 
Can the owner of a prior right to make 

direct application of appropriated water for 

irrigation purposes during the irrigation 


season, store the same for use later in the 


season ? 

The existence of the right has been 
recognized, but the extent of the right has 
only been passed on in two cases, one in 
Colorado! and the other in Oregon.? 

The question decided in the Colorado 
case is clearly stated hy Gabbert, J., as fol- 
lows: “The question presented by the ap- 
peal is the right of the owner of a priority 
for ‘direct irrigation to store the water 
thereby represented, for use later in the 
season.” 

The majority of the court upheld the 
right, but narrowed it strictly to the con- 


(1) Seven Lakes Reservoir Co. v. New Love- 
land & Greely Irrig. Land Co., 40 Colo. 382, 93 
Pac. 485, 17 L. R. A. (N. S.) 329, 10 C. L. 2013. 

(2) Williams y. Altnow, 95 Pac. 200. 
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ditions set forth as above. The court says: 
“The particular question presented by the 
appeal has not been determined in the con- 
crete by any previous decision of this court; 
but it is by no means a new one, because it 
merely involves the application of prin- 
ciples which have been announced in numer- 
cus cases. A priority to the use of water is 
a priority right which is the subject of pur- 
chase and sale, and its character and method 
of use may be changed, provided such 
change does not injuriously affect the rights 
of others.’* 


The withdrawal of the water and storage 
for future use does not in any manner in- 
juriously affect other appropriators, nor 
does it lessen the common source of sup- 
ply to any greater extent than had the water 
been directly applied as had previously been 
done. Two principles must be kept in 
mind, however, in applying this rule, 
namely, that no one must suffer by the 
withdrawal of the water for storage, and 
no more water must be withdrawn, meas- 
ured by volume and time, than the previous 
use allowed. This rule is certainly a rea- 
sonable and just one, for it permits the 
greatest good to be derived from the use 
of the water. On this point the court said: 
“It appears from the record that the stock- 
holders of appellant, instead of planting 
crops which require irrigation during the 
early part. of the season, utilize their lands 
by growing crops which do not require ir- 
rigation until about August, when the di- 
rect supply through the ditches is not suf- 
ficient to furnish the volume of water neces- 
sary to irrigate such crops. And so, instead 
of supplying the water to which they are 
entitled for direct irrigation in the early 
part of the season, they store this water for 
use later to mature erops, like beets and po- 
tatoes, which do not require irrigation until 
about the month of August. It would be 
unfortunate indeed if the law were such 


(3) Fuller v. Swan River Placer Min. Co., 
12 Colo. 12, 19 Pac. 836; Strickler v..-Colo. 
Springs, 16 Colo. 61, 25 Am. St. Rep. 245, 26 
Pac. 313; Cache La Poudre Irrig. Co. v. Lar. & 
W. Res. Co., 25 Colo. 144, 71 Am. St. Rep. 123 
53 Pac. 318, 10 C. L.. 2013. : 





that it could not be adapted to changed 
conditions resulting from the character of 
the crops grown by those engaged in agri- 
cultural pursuits. If water for direct irri- 
gation can only be utilized for that purpose, 
the result would be to retard agricultural 
progress and limit the growth of agricul- 
tural products to those which can be ma- 
tured by means of direct irrigation early 
in the season. If the judgment of the trial 
court should be sustained upon the theory 
that one owning a priority for direct irri- 
gation may not cease to utilize it for that 
purpose upon crops in May, June and July, 
and store it for use, during the same sea- 
son, thereafter, the result would be’to take 
from the owner of such a priority his 
rights and confer them upon others, grow- 
ing crops of a different nature. Such a 
rule would make the right to the use of 
water dependent upon the character of 
crops grown, instead of upon the right to 
utilize it in any manner which does not in- 
juriously affect the vested rights of 
others.” 


In his response to a petition for a rehear- 
ing, Gabbert, J., states his reasons more 
strongly than before why the decision 
should stand, and more clearly defines what 
has been determined in the case. He says: 
“The arguments of counsel for appellee 
and amici curiae, in support of petition for 
rehearing for appellee, are evidently based 
upon an erroneous assumption of what has 
been determined in this case. It is contend- 
ed that adjudication decrees are disturbed, 
and that appellant, by the decree. directed, 
will be. rewarded an enlarged use of water 
represented by its purchases, both in quah- 
tity and time. It must be borne in mind 
that this decision is based upon the fact, 
which is undisputed, that the stockholders 
of appellant are growing crops which do 
not, from their nature, require irrigation 
during the early part of the season, but do 
later, and that they desire to utilize the 
water in controversy for this purpose. Based 
upon these facts we have declared, what/has 
time and again been decided by this court, 
that the character and method of use of a 
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priority to the use of water may be changed, 
provided such change does not injuriously 
affect the rights of others, and that appel- 
lant is entitled to divert and store the water 
represented by the priority purchased. for 
the use of its stockholders for application 
to crops later, but in no greater quantity 


and at no other or different time than could 


be diverted and applied to the land directly 
to nourish crops requiring irrigation at the 
time cf such diversion; or, otherwise ex- 
pressed, appellant is permitted to divert and 
store the water in controversy, but this right 
is measured and fixed by the limitations 
which the law would impose upon its use 
for diversion and application to crops re- 
quiring irrigation at the time of such di- 
version. This does not conflict with any 
previous decisions of this court; but, on 
the contrary, is sustained by Colorado Mill. 
& Elevator Co. v. Larimer & W. Irrig. Co., 
26 Colo. 47, 56 Pac. 185. See Mill’s Irriga- 
tion Manual, sec. 56.” 

And, further; “Neither are any priorities 
disturbed ; but, on the contrary, the decree 
directed leaves the relative rights of the 
parties. to this appeal precisely as they were; 
whereas, if the judgment of the lower court 
should be affirmed, the result would be, 
where an appropriator had no use for water 
represented by his priorities in the early 
part of the season because of the fact that 
he was growing crops of a character which 
did not require irrigation during that pe- 
riod, and he could not store it at that time 
for use upon these crops when later it was 
necessary to irrigate them, to take from 
him and give to another.” 

Colorado Cases Distinguished—In the 
case under discussion, counsel conténded 
that it was contrary to New Loveland & 
G. Irrig. & Land Co. v. Consolidated Home 
Supply Ditch & Reservoir Co.,* and Ft. 
Lyon Canal Co. v. Chew.’ The court dis- 
tinguishes as follows: “In the New Love- 
land case it was determined that the appro- 


(4) 27 Colo. 525, 52 L. R. A. 266, 62 Pac. 366. 
(5) 33 Colo. 392, 81 Pac. 37. 





priation of water for the irrigation of lands 
during the irrigation season gave the appro- 
priator no priority of right to store water 
during the nonirrigating season for future 
use. This does not conflict with the opinion 
in the case at bar. No right to store water 
during the nonirrigating season is con- 
ferred. The gist of the decision in the 
Chew case is, that the owner of a water 
right would not be permitted to do double 
duty. When he had applied it for the pur- 
pose for which it was appropriated, he 
could not loan or lease it to another for 
irrigation purposes ;° but that is not this 
case. The stockholders of appellant do not 
at once apply the water diverted ; but appel- 
lant is allowed to divert and store for their 
use the volume of the priorities in question, 
which it would be entitled to divert for ap- - 
plication by its stockholders to land direct- 
ly, to mature crops requiring water at the 
time of such diversion, so that but one use 
of the appropriations in question is made, 
and that use does not, under the limitations 
we have specified, result in any greater 
draft upon the river than if the water had 
been directly applied to land at the time 
of diversion. 


The Colorado and Oregon Cases Dis- 
tinguished.—It will be noticed that in the 
Colorado case the point is distinctly made 
that water can only be appropriated during 
the regular irrigation season, and for use 
later in the same season, and on land that 
was entitled to its use by reason of priority 
cf appropriation.. There are no side ques- 
tions or exceptions or qualifications in this 
decision. In the Oregon case, the water 
was stored for use upon lands other than 
those for which the original appropriation 
was made, and which were not irrigated at 
the time when the subsequent appropria- 
tions were made. 

Joun E. Ere. 

Colorado Springs, Colo. 


(6) That is, could not loan or lease it over 
appropriators junior to him and confer it upon 
other appropriators junior to those ignored, 
where such loaning would operate to the injury 
of the ignoréd appropriators. 
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USURY—EXACTION OF BONUS. 





NELSON v. SATRE, 





Supreme Court of Minnesota, May 13, 1910. 





In an action to recover a bonus usuriously 
exacted for money loaned, if the evidence sup- 
ports a finding that a direct contract was made 
for the payment of the excessive amount in con- 
sideration of the loan, the intent to evade the 
statute defining usury is presumed. 


O'BRIEN, J.: Plaintiffs, husband and wife, 
brought this action under section 2734, Rev. 
Laws 1905, to recover $1,000 which they claim 
defendant usuriously exacted from them. 
The plaintiff Napoleon P, Nelson owned 720 
acres of land, upon which were differ- 
ent mortgages, of which one nad been fore- 
closed; the period of redemption expiring No- 
vember 18, 1907. The amount required to re- 
deem, and pay the taxes and interest upon 
the other mortgages on that date, was $5,650. 
Defendant furnished the necessary amount, 
and the certificate of redemption was deliv- 
ered to plaintiffs, who immediately executed 
a deed of the premises to defendant. The 
plaintiffs’ claim was that the money paid for 
the redemption was loaned to them for 60 
days, during which they were entitled, upon 
the payment of the sum advanced and a bo- 
nus of $1,000; to a reconveyance of the prem- 
ises. The defendant’s contention was that 
he made no loan to the plaintiffs, but in fact 
purchased their interest in the land through 
the redemption and subsequent deed already 
described; that while the plaintiffs retained 
no interest in the land, and defendant was 
under no obligation to them, he was willing, 
if at any time within 60 days he was paid a 
sum which would net him a profit of $1,000 
upon the transaction to part with his title 
either to the plaintiffs or any purchaser that 
they might procure. Within 60 days from the 
date of redemption, the plaintiffs paid to de- 
fendant the sum of $6,670, whereupon defend- 
ant executed a deed of the premises to plain- 
tiff Napoleon P. Nelson. The jury found for 
the plaintiffs, and defendant appeals from .an 
order denying a new trial, 

1. Defendant requested the court to in- 
struct the jury: “Usury is a matter of inten- 
tion, and in order to enable the plaintiffs to 
recover it must appear that Satre secured the 
deed from Nelson and exacted the $1,000 with 
a view of evading the usury law. A contract 
for interest at higher than the legal rate, 
without a corrupt intent on the part of the 
lender to exact an unlawful rate of interest, 
is not usurious.” This request was properly 





refused. The laws of this state defining usu- 
ry have been frequently construed by this 
court. Those decisions are to the effect that, 
without regard to the form of the transaction, 
if it appears that one had exacted for a loan 
or forbearance more than the interest allowed 
by the statute, the transaction will be held 
usurious, and thus it may happen that the 
important ingredient is the intent of the 
parties, as furnishing a motive for the form in 
which the transaction appears. But in this 
case no such question arises. The plaintiffs 
testified to a direct loan of the money for the 
period of 60 days, that the deed was executed 
by them to the defendant to secure the loan, 
and that as a part of that transaction the de 
fendant exacted a promise from them, in case 
they redeemed within 60 days, to pay a bonus 
of $1,000, the amount he actually received in 
addition to the interest. Where the evidence 
shows a direct contract whereby, for a loan 
of méney, the lender exacts a usurious bonus 
or excessive interest, the intent to evade the 
law is presumed, so that here the case de- 
pends only upon whether the true history of 
the transaction was that given by plaintiffs. 
Johnson v. Joyce, 9 Minn. 377, 97 N. W. 113; 
Kommer v. Harrington, 83 Minn. 114, 85 N. 
W. 939; Holmen v. Rugland, 46 Minn. 400, 49 
N. W. 189. 

2. There can be no question that the evi- 
dence is sufficient to sustain the verdict. It 
is undisputed that upon the last day of re- 
demption the defendant advanced the money 
necessary to redeem, and he admitted in his 
testimony that after the redemption had tak- 
en place there was some sort of a verbal un- 
derstanding by which the plaintiffs were to 
have the benefit of the redemption, if, with- 
in 57 or 60 days, the defendant received what 
he had advanced and $1,000 in addition.. If 
the plaintiffs had not directly testified to the 
nature of the transaction, it would, upon its 
face, indicate an attempt to evade the stat- 
ute, but when to this is added the positive 
testimony of the plaintiffs, together with some 
other circumstances which it is unnecessary 
to detail, we feel there is no doubt as to the 
correctness of the conclusion reached by the 
learned trial judge. 

3. Counsel for defendant requested a charge 
to the effect that the jury should consider 
defendant’s claim that $500 was paid by him 
to one Dale, as a commission. This was 
properly refused. Another request, that a loan 
of the money must appear to entitle plaintiff 
to recover, was fully covered in the instruc- 
tions given. We find no error in the admis- 
sion of evidence, and an examination of the 
court’s charge shows that the questions in- 
volved in the controversy were fully and 
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fairly placed before the jury for its deter- 
mination. We see no reason for disturbing 
the verdict. 


Note.—Exacting. Commission by Agent of 
Lender, as Presumptively with Knowledge of his 
Principal—tIt is undoubtedly the general rule 
that a bonus exacted by a lender or his agent for 
the making of 4 loan makes a contract usurious, 
if the agent does this with the principal’s knowl. 
edge. The cases we submit herewith show, or 
seem to show some difference between a general 
agent and a broker, and some of them appear to 
hold squarely there is an absolute presumption of 
law. We think the tendency is rather to this 
result. 

In American Mortgage Co. v. Woodward, 83 
S. C. 521, 65 S. E, 539, the facts show that a bor- 
rower signed a writing, agreeing to pay one 
Duncan, as his agent, a commission of $80.00 
for negotiating a loan of $400; that an English 
corporation loaned money through a bank in this 
country; that the bank took for itself three- 
fourths of the commission and Duncan took the 
other; but ordinarily the bank, after application 
was accepted and abstract of title showed mort- 
gage in favor of lender would give first lien, the 
bank gave its own check for the net and sending 
on the note and mortgage, the corporation would 
send it full amount of the loan. Under the 
circumstances it was said the knowledge of the 
banking company was imputable to the lender 
and the loan usurious, It was said: “The rule 
of law on this subject established by the great 
weight of authority is that the receiving of ex- 
cessive and unreasonable commissions by the 
agent of the lender, with the knowledge, actual 
or constructive, of the principal, renders the 
transaction usurious if such commissions and 
the interest added exceed the lawful rates.” The 
writing executed by the borrower was not con- 
sidered of any particular forcé in the transac- 
tion. This case shows a reversal on the theory 
that the circumstances led irresistibly to the 
conclusion of knowledge by lender. 

Two late Iowa cases enforce the theory of an 
absolute presumption arising out of general 
agency. 

France v. Munroe, 138 Ia. 1, 115 N. W. 301, 
shows that one France, a resident of Iowa, had 
been loaning money for his niece, a resident of 
Wisconsin. The latter knew nothing about in- 
dividual loans, the uncle accounting to her only 
generally and she leaving matters to him to ex- 
ercise his own judgment and discretion, The 
court said: “If there be any alternative conclu- 
sion from the conceded facts, it is that as to 
the money placed in his hands by her, the uncle 
and niece stood in the relation of debtor and 
creditor. Accepting either conclusion the result 
is the same. If the latter were the true relation, 
the appellant in making the loan; though taking 
the securities in her name, was acting in his own 
right, and his exaction of the 4o per cent inter- 
est was usury. If, as claimed he occupied a more 
intimate and fiduciary relation of attorney and 
personal representative, and made the loan 
for her and in her behalf * * * he was her 
alter ego in the transaction, and his exaction of 
the exorbitant rate was her exaction. Either 
result reveals the taint of usury.” This case 





refers to a prior decision in which a husband 
loaned money for his wife, which she trusted him 
to manage at his discretion without consulting 
her. Where he loaned $600 and took a note 
for $642 bearing the highest legal rate of inter- 
est, the loan was declared usurious, though the 
husband said the $42.00 was agreed on as his 
commission. MecNeeley v. Ford, 103 Jowa, 508, 
72 N. W. 672, 64 Am. St. Rep. 195.* 


And so a Minnesota case. In Hall v. Mandlin, 
58. Minn. 137, 59 N. W. 985, 49 Am, St. Rep. 
492, the facts show a non-resident left money in 
the hands of a resident agent to invest according 
to his best judgment. There was no evidence he 
gave his agent any authority to charge more than 
the legal rate nor that he knew he was doing 
so, but he did know the resident agent was paid 
nothing by him and there was an understanding 
he would get his commissions out of the charges. 
The court said: “It is idle to claim that the 
azent was a mere loan broker or in any sense 
the agent of the defendants. *' * * Where the 
lender thus places his business under the exclu- 
sive and unlimited control of a general agent, if 
the agent exacts usury, the case stands precisely 
as if it had been done by the principal personal- 
ly, and such an agent has no right to exact from 
the borrower, either for alleged services or other- 
wise, anything which the principal might not have 
lawfully exacted had he transacted the business 
in person.” 


A well reasoned Wisconsin case thinks the pre- 
sumption is that there was no knowledge by lend- 
er. 


Thus in Franzen v. Hammond, 136 Wis. 239, 
116 N. W. 169, the facts show that the lender’s 
son had authority to make loans for her and draw 
checks therefor on her bank account. He re- 
ceived no compensation from her and was respon- 
sible for all loans he made. He took a note and 
mortgage for $790 in her favor, giving therefor 
two checks on her account, one for $750 and one 
for $40.00, which he signed as agent. The latter 
check was indorsed and handed back to the agent. 
The mother only knew that her son accounted 
to her for $790 by delivering to her the note and 
mortgage. The Wisconsin court said, as to a ver- 
dict in favor of the lender that: “We are unable 
to discover any warrant for disturbing the find- 
ings of fact.” The direct evidence is that she 
had no knowledge of the exaction, and the cases 
only hold that a presumption of knowledge of 
such an exaction is merely evidentiary. The 
opinion says there are two lines of cases on this 
subject, “one holding that the making of usurious 
loans is not within the apparent scope of a gen- 
eral agency to loan money, and it seems such is 
the better rule. * * * It id not within the 
apparent scope of a legitimate business agency to 
violate the law. So where an agent loans monev, 
exacting a bonus for himself, the presumption is 
rather, that it is without the knowledge of the 
principal than with such knowledge.” See also 
Tyler on Usury, page 170, to same effect. 


Missouri decision appears in accord with late 
Iowa cases shown above. In Little v. Hooker 
Steam Pump Co., 122 Mo. App. 620, 100 S. W. 
561, it was held as following Western Storage 
Co. v. Glasner, 169 Mo. 38, 68 S. W. 917, that a 
commission taken by agent of the lender, though 
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without her knowledge, makes the contract usur- 
ious where full interest is charged on the amount 
actually loaned. The Glasner case is a construc- 
tion of the Missouri statute which says generally 
that what is paid in excess of the legal rate of 
interest shall be usury, “whether paid as com- 
missions or brokerage or aS payment on the 
principal, or as,interest on said indebtedness.” 


It was said that though the lender “got no 
part of this excess and did not even know of it, 
is no defense. * * * But this will not avail 
her. For her brother had full power ‘to act for 
her and to lend her money without consulting 
her. He was, therefore her alter ego and his 
acts and his knowledge are her acts and her 
knowledge. The statute is leveled against taking 
usurious interest in any form, and it expressly 
recognizes and brings within its condemnation 
the form of collecting such excess as commis- 
sions or brokerage, whether the same be for the 
benefit of the lender or of any agent, broker or 
other person employed by the lender.” 


In the Little case, Nortoni, Judge, caused it 
to be certified to the supreme court as in conflict 
with a previous decision of that court, but we do 
not find that the certified case has been disposed 
of by the supreme court. 


France v. Munroe, supra, is very extensively 
annotated in 19 L. R. A. (N. S.), 391, and a very 
great number of authorities appear rather to sup- 
port an opposite rule to that announced in that 
case, and to follow what is laid down by the 
Wisconsin court in the Franzen case, supra. 

Thus it appears fiom Stillman v. Northrup, 
109 N. Y. 473, 17 N. E. 379, that it is not suf- 
ficient to establish usury to show that the lender 
“supposed that her agent was to receive some 
compensation for services ‘which he rendered to 
the defendants.” In Barger v. Taylor, 30 Or. 
228, 42 Pac. 615, it was held, that though bor- 
rower had acted in previous transactions, 
as lender’s agent and exacted commissions 
for the benefit of his principal, that did not 
show knowledge as to exaction in another case. 
Where it can be deduced, however, that the 
lender must have known of commission being 
exacted by agent, there is usury. Payne v. Hen- 
derson, 106 Ky. 135, 50 S. W. 34. If the lender 
intends to give his agent no compensation and 
the circumstances are such as to charge him with 
actual or constructive knowledge, usury will be 
inferred, Clarke v. Havard, 111 Ga. 242, 36 S. 
E. 837, 51 L. R. A. 499. 


The case of Austin v. Herrington, 28 Vt. 130, 
is the leading case upon the doctrine that charg- 
ing a commission by a general agent,’ though 
without knowledge’ of the principal, conclusively 
establishes usury. As we see that has been fol- 
lowed’ to some extent, but the Franzen case is 
quite a strong presentation of the opposing the- 
ory. 

It would really seem to be true, that in all or 
nearly all of these cases, a jury question arises, 
even though there should be direct denial by the 
lender of any knowledge on his part of the agent 
taking any commission—but the burden of show- 
ing some circumstance, as for example, that no 
compensation was paid by the lenders to the 
agent, is on the borrower. 





JETSAM AND FLOTSAM. 


PROPOSED STANDARD RULES FOR AD- 
MISSION TO THE BAR. 





The committee of the American Bar Associa- 
tion having in charge the recommendation of 
standard rules for admission to the bar have 
sent out to judges, editors, law school deans, and 
members of the A. B. A., the following report, 
which will come up for consideration at the next 
meeting of the Association, at Chattanooga, 
August 30, IgI0. 

Rules: 

1. The candidate shall on admission be a citi- 
zen of the United States.1 

2. He shall also be a citizen of the state in 
which he is applying for admission, or prove 
that it is his intention personally to maintain an 
office therein for the practice of the law.? 

3. Character credentials on application for ad- 
mission shall include the affidavits of three re- 
sponsible citizens, two of whom shall be mem- 
bers of the Bar, and the affidavits shall set forth 
how long a time, when, and under what circum- 
stances those making the same have known the 
candidate. 

4. The lawyer on admission shall be desig- 
nated attorney and counsellor, and not merely 
attorney. 


5. Three years’ practice in states having sub- 
stantially equivalent requirements for admission 
to the bar shall be sufficient in the case of law- 
yers from other jurisdictions applying for ad- 
mission on grounds of comity. . 

6. There is no necessity for the insertion in 
the rules of a reciprocal comity provision; that 
is, of a proviso prohibiting the admission of 
lawyers from other states on grounds of comity, 
unless the state from which the lawyer comes 


(1) It has been suggested that provision 
should be made for the admission to the bar of 
our courts of the inhabitants of Porto Rico and 
the Philippines. Under the present law, they 
are not citizens of the United States, and yet, 
not being aliens, cannot be naturalized. ‘Query: 
As a matter of principle, should or should not 
an American court admit as a practitioner at 
its bar one whom the people of the United 
States. through the legislative and judicial de- 
partments, have refused to recognize as a citi- 
zen of the United States? 

(2) Such a provsion would make it possible, 
for example, for a citizen of New Jersey (or 
other state) residing in a New Jersey suburb of 
New York City to be admitted to the New York 
bar. ‘: 

(3) It has been suggested that {t may be a 
hardship for a candidate to secure certificates 
from two members of the bar. Query: Will not 
such provision make it incumbent upon a stud- 
ent during his course of preparation to be in 
touch with at least two members of the bar? 
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extends similar courtesies to lawyers from the 
bar of the state in which the candidate is apply- 
ing for admission, 

7. Students shall be officially registered at the 
commencement of their course of preparation 
for the bar, upon report of the state board as 
to fitness. The board’s report shall be based up- 
on its inspection of the candidate’s credentials 
establishing that he has passed the required 
academic examination. The registration shall. be 
with the clerk of the highest appellate court. A 
candidate removing from a jurisdiction having 
similar standards for registration may have the 
registration transferred. Nunc pro tunc registra- 
tion may be permitted according to the present 
New York practice, which allows such registra- 
tion only when the candidate had the requisite 
education at the date as of which he desires to 
be registered, and in a case where there has 
been no laches on his part.* 

8. No candidate shall be registered as a stu- 
dent at law until he shall have passed the en- 
trance examination to the collegiate department 
of the state university of the candidate’s state, 
such college as may be approved by the State 
Board of Law Examiners, or an examination 
equivalent thereto conducted by authority of the 
State.5 

9. Proof of moral character shall be required 
as a prerequisite to registration, 

10. Student candidates for admission to the 
bar, in order to be eligible for the examination 
for admission, shall have studied either in an 
approved law school or bona fide served a regu- 
lar clerkship in the office of a practicing attorney 
during the required period of preparation.® 

(4) Registration of students of law has been 
required in Pennsylvania for many years and 
the system has worked admirably. 

(5) Within some states the high school 
standard varies so greatly that it seems unwise 
to specify graduation from a high school as ade- 
quate academic preparation; on the other hand. 
it is not unreasonable to require that the candi- 
date on taking up the study of the law shall 
have passed at least the examination demanded 
for entrance to the State University or its 
equivalent. 

(6) In this connection it is well to note that 
the New York Court of Appeals’ amended rules 
for admission, which went into effect last year, 
provide that the candidate must have prepared 
either in an approved law school or by serving 
“a regular clerkship in the office of a practis- 
ing attorney” and that as to the clerkship he 
must produce and file “an affidavit of the at- 
torney or attorneys with whom such clerkship 
was served, showing the actual service of such 
a clerkship. the continuance and end thereof, 
and that not more than two months’ vacation 
Was taken in any one year.” His own and the 
attorney’s affidavits must also show “that ’ dur- 
ing the entire period of such clerkship, except 
during the stated vacation time, the applicant 
was actually employed by said attorney as a 
regular law clerk and student in his law of- 





11. No student candidate shall be eligible for 
admission to the bar until he shall have devoted 
four years in preparing for call to the bar, either 
by the service of a four years’ clerkship in an 
approved law office, or three full years in an 
approved law school, followed by one year of 
clerkship in an approved law office; provided, 
however, that the fourth year may be passed in 
an approved law school in post-graduate work, 
including procedure and practice. In the draft 
for the rules a footnote should be appended to 
this provision to the effect that in those states 
in which candidates are eligible for examination 
for admission after completing only a two years’ 
law school course, the one year additional of 
practical work should be required. This would 
leave the entire period of preparation in those 
states at only three years.7 


12. Candidates for admission shall present 
themselves prepared for examination in the fol- 
lowing subjects: Constitutional law, including 
the constitutions of the United States and ... 
(the candidate’s state), equity, the law of real 
and personal property, evidence, decedents’ es- 
tates, landlord and tenant,* moftgages, contracts, 
partnership, corporations, crimes, torts, agency, 
sales, negotiable instruments, domestic relations, 
common law pleading and practice, federal and 
state practice, conflict of law, professional ethics, 
the federal statutes relating to the judiciary and 
to bankruptcy, and the development in ... 
(the candidate’s state) of the principles of the 
law, as exemplified by the decisions of its high- 


fice, and, under his direction and advice, en- 
gaged in the practical work of the office dur- 
ing the usual business hours of the day.” 

Those who desire to investigate this subject 
more fully will find a brief of statutes and au- 
tnorities, American and English, in re ‘the 
meaning of the term “regular clerkship” in 
A. B. A. Reports for 1905, Vol. XXVIII. pp. 
635-642. 

(7) The object of the provision embodied in 
proposition 11 is to insure at least one year 
being devoted to the subject of practice and to 
differentiate the man who merely wants a gen- 
eral education in the law from the man who 
desires actually to engage in the practice of 
the profession. 

In considering the four years’ proposition, we 
should not overlook the fact that in England, 
at the present time, a man to be entitled to 
practice as an attorney, must, before examina- 
tion, prove that he has served a regular office 
clerkship of five years. 

Furthermore, in Germany, as pointed out to 
us last year by Judge von Lewinsky, of Berlin, 
in his illuminating paper on the “Education of 
a German Lawyer” (A. B. A. Reports, XXXIII., 
pp. 814-827), the candidate for admission to the 
bar, after he has completed his three years’ 
training in the law school, must, before ex- 
amination for admission, spend four years and 
four months in practical work. He then, if 
he passes his examination, is admitted to the 
bar. 
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est appellate court and by statutory enactments. 

13. Names of all candidates for admission 
should be published by the board for three days 
in succession, at least ten days before the ex- 
amination, in a newspaper of general circulation 
throughout the state, and for four weeks in a 
law periodical, should there be one within the 
state jurisdiction, A similar publication should 
be made of the names of the candidates passed 
at the examination and at least ten days before 
the state board’s certificates are issued to the 
candidates. 


14. From the examination fees received the 
members of the state board shall receive such 
compensation as the highest appellate court of 
the state may from time to time by order direct. 

15. The fee for examination for admission 
shall be $25, and for passing upon registration 
credentials in the matter of general educational 
qualifications, $5.8 

16. The state board shall consist of five mem- 
bers of the bar, no one of whom shall receive 
student candidates in his office in preparation 
for call to the bar, or be connected with the 
faculty or governing body of any law school pre- 
senting candidates for admission. 

The committee desires to receive suggestions 


or criticisms from members of the bar. The fol-- 


lowing is the tommittee: Hollis R. Bailey, 
Massachusetts, Wesley W. Hyde, Michigan, 
Henry H. Ingersoll, Tennessee, Frank Irvine, 
New York, Lawrence Maxwell, Jr., Ohio, George 
W. Wall, Illinois, Lucian Hugh Alexander, Penn- 
sylvania, Chairman. Mr. Alexander can be ad- 
dressed, Arcade Building, Philadelphia, Pa. 


It is well for the bar of the country to give 
this subject careful thought this summer. Let 
the result of this work represent the views of 
a united profession, not that of a mere handful. 
Suggest, criticise or affirm these suggestions, but, 
above all things, be positive in your influence 
on important questions like this which affects 
the future welfare and standing of the profes- 
sion. A. H. R. 


(8) It has been suggested that no attempt 
should be made to state an examination fee 
applicable in the different jurisiictions in the 
United States. This is, no doubt, based on the 
assumption that an adequate fee should be 
paid the examiners and that the amount which 
would be adequate would vary in different 
parts of the country. On the other hand, it 
may be doubted whether a fee of more than 
from $25 to $50 should be required, and it will 
hardly be contended that in any jurisdiction 
that sum would be adequate properly to re- 
munerate a competent examining board of three 
or five lawyers for passing upon the application 
of each candidate, and also to pay the printing 
and other expenses of the board. In England, 
a man desirous of taking up the study of law 
to be admitted as an attorney must affix to his 
articles of clerkship an £80 stamp. 





THE JURY. 








By Hon. E. C. O’Rear, Justice Kentucky Court 
of Appeals, 





The jury is a part of the machinery of the 
government, is a part of the courts. -It and it 
alone possesses the power to pass upon mat- 
ters of fact involving infamous punishment, 
such as the infliction of death, or the’ loss of 
liberty; and in most matters of property it is 
also the possessor of ultimate power. This 
body of government officials, the jurors, have 
but brief authority. This is also as it should 
be. No body should have so much power as 
they have and have it for long. Its brevity is 
the best security against its abuse. Jurors are 
selected at frequent intervals, for short terms 
of service, from the whole body of people. 
Every male citizen who is a housekeeper over 
twenty-one years of age, who is sober, sen- 
sible, and discreet, is eligible to the service, 
and ought to deem it a duty to discharge it 
when called upon. It should be and is intend- 
ed to be so arranged that the same persons 
may not serve constantly as jurors, or repeat- 
edly, or except at reasonably long intervals. 
Thus is uncertainty as to who is to constitute 
the jury insured, which, in turn, insures as far 
as may be an impartial, unbiased set of men 
for each venire. 

I ‘have spoken of the power of’the jury. Let 
it be illustrated by a comparison. The Presi- 
dent, the congress, the governor, the legisla- 
ture, nor any of the great departments of gov- 
ernment, such as that of the state, war, navy, 
treasury, interior, or commerce, neither singly 
nor all combined, have under the American 
system, nor have their counterparts under the 
English system, the power to take one man’s 
property and dispose of it to another, although 
the latter may be entitled to it, or in time of 
peace to deprive a citizen of his liberty or of 
his life; and as to the two latter, and in most 
instances as to the former, the judges of the 
courts are equally impotent. On the _ other 
hand, the jury may by legal verdict deprive any 
of them of their property and may give it to 
another, who in truth may or may not be en- 
titled to it; and it is possible for the jury in a 
court having jurisdiction of the charge to try 
any one of the functionaries named and de- 
prive him of his liberty or of his life in spite 
of his office. 

Is it any wonder that such a power should 
have been kept by the people as close to them- 
selves as possible? It may be regulated, but 
may not be destroyed or denied. It should be 
regulated. Every safeguard conducive to its 
careful, orderly and legal exercise should be 
provided. Hence the power of the judges to 
set aside verdicts, to grant new trials, to re- 
verse for erroneous trials. But no court, nor 
other power, can direct in a disputed matter, 
properly cognizable by a jury, that its verdict 
should be of a particular kind. 

‘We have seen that power must be lodged 
somewhere. This great power of trial the 
people have todged at home. 

Of the first importance in government I 
would place the elective franchise. But next 
to the elective franchise, and so close to it as 
to admit of no other to intervene, is the right 
of trial by jury. No future constitution of a 
popular government can safely be drawn that 
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does not include that right as one inalienable, 
and beyond every other power to abrogate. 

It is thought that the English were trained, 
not only in their independence, but in their 
conceptions of right and wrong, by the fact of 
their participation in that feature of govern- 
ment represented by trials in court. As ancient- 
ly the whole county, or the whole hundred, 
participated in such trials, the people were 
constantly exercised in the application of prin- 
ciples of right and wrong, in the exaction of 
such a standard of morality, and of the ob- 
servance of the rights of the public and of in- 
dividuals, as developed in themselves growing 
ideals of these same qualities. 

It will be noticed that in every government 
where jury trials do not obtain, there is not 
the same high standard of individual concep- 
tion by the people of the rights of the public 
and of the rights of individuals. It is natural 
for men to regard with suspicion, if not with 
unfriendliness, a power over them and their 
property which they neither exercise nor con- 
trol. But when the people themsélves execute 
their laws the precedent set to-day in the case 
of one Man may come to be applied to-mor- 
row in the case of those who had set it. It 
amounts to a practical application from mo- 
tives of self-interest, if no higher, of the pre- 
cept, “Do unto others as ye would have them 
do unto you.” : 

Courts are held with great frequency. So 
much so that they may be said to be in con- 
tinuous session. Jurors are constantly called 
in attendance upon them. They hear the law 
discussed and expounded. They see it applied 
practically to the affairs of their neighbors. 
They judge of its efficacy and perceive its wis- 
dom. They acknowledge the justness of its 
application, and admit its power. From every 
brief service they acquire knowledge of the 
laws of their land, statutory and otherwise, 
which they carry back to their homes. It is 
discussed with their neighbors and families. 
This process is repeated time after time, until 
the whole community is permeated with 2 
sufficient knowledge of the law to familiarize 
the body of people with it, and aid them in 
conforming their conduct to it. They learn 
what their own rights are. They get a sense 
of their duty to themselves and the public tow- 
ard enforcing them. They learn to look with 
confidence to the power of the law, and to 
willingly apply to it, instead of their own pow- 
er, for redress of their wrongs. It educates, 
tempers and ennobles the people. If the laws 
be wise and just, and their application prompt 
and impartial, the jury system as an educator 
of the people is of immense value. 

The system of trial by jury prevailing among 
an enlightened and virtuons people is, too, a 
complete barrier between them and despotism. 
It is likewise a sufficient barrier between them 
and corruption. Such was the experience of 
the English, even during the despotic reigns of 
the Tudors and Stuarts, when the “Star 
Chamber” flourished, when judges were the 
willing tools of tyrannical princes, and jurors 
too frequently but the pliant 
their hands. Instances were not then lackine 
when the inherent virtuous spirit of the Eng- 
lishman rose above the dangers and corruption 
of the period and proved that the greatest and 
safest power in that realm was the right of 
trial by jury. True, they were fined, imprison- 
ed, and otherwise maltreated for their inde- 
pendence; but their heroism and sturdy spirit 


instruments in-°* 





displayed as jurors have formed themes for the 
strongest and most eloquent chapters in the 
history of this remarkable people. It was not 
only a triumph of the people over oppression, 
but of virtue over vice in a judicial proceed- 
ing. They vindicated, not only their personal 
independence, but the pre-eminent power of the 
prerogative of a jury trial, the inheritance and 
shield of every Englishman, and from that 
time called the palladium of English liberty. 

The jury, as a co-ordinate branch of the trial 
court, is of equal independence, of equal pow- 
er, and of equal dignity—when dignity is con- 
strued aright—with the judge. Each is indis- 
pensable. Each is more efficient for the co- 
operation of the other. These ancient allies 
against error, who have so long waged a com- 
mon warfare for the right, according to the 
conscience of man and in accord with his well- 
being, deserve each his familiar place in a 
system seasoned in the experience of many 
generations and sufficient in the dealing out of 
justice to a people most celebrated for justice. 
The judge’s fame way be established and pre- 
served in the judgments and opinions printed 
in the books. bound in enduring form. The 
juror’s, less ostentatious, but no less secure, is 
found in the unswerving confidence of the cen- 
turies, justified by a fidelity and sense of right 
which the courts unhesitatingly admit and 
constantly proclaim, and which the great mass 
of people do not doubt.—The Docket. 








BOOK REVIEWS. 


KBELLOGG ON WORK-ACCIDENTS AND THE 
LAW. 

This volume is one of the six of the Pitts- 
burg Survey Findings under the copyright of 
The Russell Sage Foundation. It is the pro- 
duction of Crystal Eastman, attorney at law 
and secretary of New York State Commission 
on Employers’ Liability, and its editing is by 
Paul U. Kellogg. Director Pittsburg Survey. 

This volume consists of four parts: The 
Causes of Work-Accidents; Economic Cost of 
Work-Accidents; Employers’ Liability and 11 
Appendices. In the treatment there are pic- 
ture illustrations and a list of tables, the text, 
the illustrations and the tables presenting in 
the three hundred pages of this volume a 
startling picture of the results of the industrial 
activity in Allegheny County, Pennsylvania. 

When we read for this county the nation’s 
industrial activity in like centers we begin to 
get some understanding of American condi- 
tions, and to appreciate how far behind our 
death-dealing industrial progress are our stat- 
utes as to civil rights and human needs in 
what the editor calls “a region of law-made 
anarchy so far as the hazards of industry are 
concerned.” Miss Eastman treats of the rail- 
roaders, the soft coal miners, the steel workers 
and other workers in this congested district, 
permiting the record set down in severe sim- 
plicity to teach its own lesson, and shows that 
work brings its grief to the human household 
with almost the same unfailing regularity as 
do idleness and hunger. 

This specimen of the volumes that are pub- 
lished by the Russell Sage Foundation shgws 
that under its auspices a study of results as 
they affect those upon whom our progress really 
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rests and their families is one of the noblest 
charities that wealth can foster. 
We are promised for the concluding volume 


in this series, The Gist of the Pittsburg Sur- 
vey, by its editor. 

This volume is in cloth, octavo size, is of 
typographical superiority and is by Charities 
Publication Committee, 105 East 22d street, 
New York, 1910. 


CYCLOPEDIA OF LAW AND PROCEDURE, 
VOL, 35. ” 


This volume runs from “Sales” to “Ship- 
ments,’ inclusive. Besides Sales, which takes 
up more than 700 of its more than 2,000 pages, 
there are contained articles on Salvage, Schools 
and School Districts, Scire Facias, Seals, Sea- 
men, Searches and Seizures, Seduction, Seques- 
tration, and Sheriffs and Constables, each giv- 
ing an exhaustive treatment of an important 
subject. 

This volume also splendidly illustrates under 
such heads as Service and Services the thor- 
oughness of the cross-reference system of this 
great work. 

This volume, giving as it does, treatises on 
so very many important subjects, holds a high 
place among its fellows and by its independent 
merits argues well for the possession of the 
entire series, 

The binding is law buckram, and the gen- 
eral typographical excellence of the series is 
preserved in this number. Publisher is Amer- 
ican Law Book Company, New York, 1910. 





AMERICAN AND ENGLISH ENCYCLOPEDIA 
OF LAW AND PRACTICE. VOL. 4. 
This notable series we introduced to our 

readers in 70 Cent. L. J., at page 83. 

This volume extends alphabetically from Ap- 
peal to Arbitrary and intermediately are articles 
on Appeal Bonds and Undertakings; Appear- 
ances; Application of Payments; Appointment; 
Apportionment Acts; Apprentices and Appurten- 
ance. 

In addition are cross references and maxims 
and words and phrases within these alphabeti- 
cal limits. 

The most extensive article in the volume is 
that on Appeals, covering 719 pages, or more 
than half of the volume. - The reputation of the 
publishing house makes it go without saying 
that thoroughness and exhaustiveness marks 
the treatment of this important subject, as al- 
so of the other articles above mentioned. The 
article on Application of Payments is discussed 
from all standpoints and makes a fair sized 
volume in itself. as is also the article on Ap- 
prentices. 

Edward Thompson Company, Northport, Long 
Island, N. Y. 1910. 


AMBRICAN STATE REPORTS. VOLS. 130 and 
131. 

These two volumes contain respectively the 
usual number of excellent monographic an- 
notations and invariable references to prior de- 
cisions in the series. In Vol. 130 there is of 
the former Liability of a Railroad Company 
for Injuries or Losses Arising from Operation 
of Cars not Owned by it; Who Can Contest a 
Will? Statement of Claims Against Estates of 
Decedents; Liability of Carrier for Loss or In- 
jury to Live Stock; Who may Execute a Trust 
after the Death of One or All of the Trustees; 
Implied Revocation of Wills from Change in 
Condition and Circumstances of Testator other 





than Marriage or Birth of Issue; To What Extent 
and in What Circumstances a Party May Estop 
Himself. from Objecting, to Incompetent. Evi- 
dence; Judgments for or against Insane Per- 
sons; Escrows and Conveyances in Considera- 
tion of Support of Grantor by Grantee.” ‘In 
Vol. 131 are Bills of Peace or Injunction to 
Prevent Multiplicity of Suits; Liability of Mar- 
ried Women for Torts; Declarations and Acts 
of Agents; Law of Auction Sales; Purposes for 
Which Highway may not be Used; The Passing 
of Crops by Deed; Devise or Descent of Lands; 
The Law of Fishing; Taxation of Franchise, 
and The Maxim “Once a Mortgage Always a 
Mortgage.” 

It is unnecessary to say anything commenda- 
tory of the established reputation of this series 
for its selection of cases and the key each 
volume contains to prior volumes. 

Bancroft-Whitney, Law Publishers and Law 
Booksellers, San Francisco, Cal. 1910. 








NEWS ITEM. 





AMERICAN BAR ASSOCIATION, 1910 MEETING. 

The next meeting of the American Bar Asso- 
ciation, and in connection therewith the next 
meeting of the Commissioners on Uniform State 
Laws, of the Comparative Law Bureau, of the 
Section on Patent Law, of the Section of Legal 
Education, and of the: Association of Amer‘can 
Law Schoois, will be held at Chattanooga, ‘l'en- 
nessee. on August 30th, 31st and September ist, 
1910. 








HUMOR OF THE LAW. 





Justice Brewer’s fondness for upholding the 
virtues of the people of the West was illustrated 
by many of these. One of the stories Justice 
Brewer was so fond of telling was used by him 
to show high regard for the law. 

He related that a justice of the peace owned 
a farm in Kansas that bordered on Missouri. 
One day the justice was sitting on a fence, 
built directly on the state line, superintending 
some work his son and a farm hand were do- 
ing. The son and his companion engaged in a 
dispute, which ended in a fist-fight. The justice 
of the peace, Justice Brewer would explain, 
watched the encounter for a few minutes, and 
then shouted in a loud voice: 

“Gentlemen, in the name of the law of the 
state of Kansas, and by virtue of my authority, 
I command you to desist.” 

“Just then the rail broke,” continued Justice 
Brewer, “and the justice of the peace landed in 
Missouri. Arising to his feet, he exclaimed: 

“‘Give him hell, son; I have lost my juris- 
diction.’ ” 


“TI acknowledge, your honor,” said the pris- 
oner, “that I punched this man in a moment of 
indignation.” 

“I wouldn’t have minded the moment of in- 
dignation so much,” put in the complainant, 
“had he not also punched me in the face.”—Bal- 
timore American. 
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1. Accord and Satisfaction—Part Payment.— 
Payment of a sum smaller than a liquidated 
debt, pursuant to a simple contract to accept 
such sum in satisfaction of the whole debt, only 
operates as payment pro tanto notwithstanding 
the agreement.— Parker y. Mayes, 8S. C., 67 S. 
E. 559. 

2. Aetion—Joinder of Causes.—The causes of 
action on separate notes secured by the same 
mortgage may be joined in one action for fore- 
closure.—Kurtz v. Ogden Canyon Sanitarium 
Co., Utah, 108 Pac. 14. 

3. Adverse Possession—Chattels.—Title to 
chattels may be acquired by adverse possession. 
—Lightfoot v. Davis, N. Y., 91 N. E. 582. 

4. Sufficiency.—Persons in adverse and con- 
tinuous possession of land under color of title 
have title to both the surface and subsoil by 
adverse possession.—Vandegrift  v. Southern 
Mineral Land Co., Ala, 51 So. 983. 

5. Alteration of Instruments—Effect of Ma- 
terial Alteration.—A material alteration of a 
lease after its execution by one of the parties, 
without his knowledge or consent, vitiates the 
lease.—Bryan v. Carter, Ala., 51 So. 999. 

6. Appeal and Error—Moot Question.—An 
appeal from a judgment for respondent in a 
mandamus proceeding, to compel the granting 
of a liquor license, not perfected until the 
license would have expired, will be dismissed 
as involving only a moot question.—State v. 
Noftzger, Ind., 91 N. E. 562. 


7. Appearance—General and Special.—A non- 
resident over whom personal jurisdiction has 
not been obtained may appear specially in a 
federal court to move to quash the service of 








writs of attachment and garnishment,—Davis 
v. Cleveland, C., C. & St. L. Ry. Co., U. S. S. C, 
30 Sup. Ct. 463. 


8. Arrest—Validity.—Where a warrant for 
arrest was placed in the hands of a sheriff who 
exhibited it to a constable, with instructions to 
arrest it was error to charge that an attempted 
arrest by the constable without the physical 
possession of the warrant was unlawful.—Mau- 
ghon v. State, Ga., 67 S. E. 842. 


9. Assignments for Benefit of Creditors—Ef- 
fect.—A general assignment for the benefit of 
ereditors does not suspend the right of judg- 
ment creditors to examine the assignor in pro- 
ceedings supplementary to execution, in the ab- 
sence of waiver.—In re Rutaced Co., 122 N. Y. 
Supp.454. . 


10. Attorney and . Client—Compensation.— 
Where, after suit brought by a wife for divorce, 
she notifies counsel to proceed no further, coun- 
sel cannot press the case by obtaining service 
of petition and a judgment for fees.—Chastain 
v. Lumpkin & Wright, Ga., 67 S. E. 818. 


11. Bankruptey—Construction of Bankruptcy 
Act.—Where provisions of the bankruptcy act 
of 1867, or of the general orders for carrying 
it into effect were construed by the courts, a 
court is justified in giving the same construc- 
tion to similar provisions in the present act or 
orders.—In re Levin, U. S. C. C.: of App., First 
Circuit, 176 Fed. 177. 


12. Exemptions.—An indebtedness for bor- 
rowed money used by a bankrupt in the pur- 
chase of personal property claimed as exempt 
is not an obligation contracted for the pur- 
chase of such property, which defeats his right 
to the exemption under the provisions of the 
Constitution of South Carolina.—In re Bailes, 
uU S&S. D. Cc. D. S. C., 176 Fed. 460. 

13.——Exemptions.—The right of a bankrupt 
to his exemption is to be determined as of the 
date when it is claimed, and his removal from 
the state after the claim is made is immaterial, 





although the right is only given to residents 
by the state law.—In re Donahey, U. S. D. C,, 
M. D. Pa., 176 Fed. 458. 

14. Insurance Policies.—Proceeds of life 





insurance policies taken out by bankrupt in fa- 
vor of his wife held not a trust fund held by 
her for the benefit of herself and children, but 
an asset of the creditors of a firm of which 
she and her husband were partners.—In re Day, 
U. Ss. D. C., M. D. Tenn., 176 Fed. 377. 

15. Intervening Creditors.—A creditor who 
files a petition in bankruptcy has the right to 
ask other creditors to intervene when such in- 
tervention becomes necessary to preserve the 
proceedings.—In re Smith, U. S. D. C., N..D. N. 
Y., 176 Fed. 426. 

16.——Preferences.—The giving ef a mort- 
gage by an insolvent to secure a prior debt 
after the recovery of a verdict against him by 
another creditor but before the entry of judg- 
ment held a preference which constituted an 
act of bankruptcy.—In re Smith, U. S. D. C, 
N. D. N. Y.. 176 Fed. 426. 

17. Preferences.—_Where a mortgage was 
executed by an insolvent within four months 
prior to the filing of a petition in bankruptcy 
against him to secure an existing debt, the fact 
that it was made pursuant to a prior oral 
agreement will not prevent the transfer from 
being held a preference.—In re Smith, U. S. D. 
c., N. D. N. ¥...176 Fed. 426. 
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18. Title of ‘Trustee.—A trustee in bank- 
ruptey is not a purchaser of the property of 
the bankrupt, and he acquires only the title of 
the bankrupt, and can sell only such title as 
he has.—F. A. Ames Co. v. Slocomb Mercantile 
Co., Ala., 51 So. 994. 


19. Banks and Banking—Stockholders’ Lia- 
bility —Stockholders of a state bank held not 
entitled to escape from liability to creditors of 
branch banks’established by the state bank be- 
cause the act in establishing branch banks 
was ultra vires.—Kipp v. Miller, Colo., 108 Pac. 
164. 

20. Bastards—Enforcement of Support Or- 
der.—A judgment in bastardy, requiring de- 
fendant to pay for maintenance a given sum in 
installments, is subject to the future order of 
the court.—Taylor v. Stull, Neb., 125 N. W. 1105. 

21. Proceedings Under Statutes.—A _  bas- 
tardy proceeding is a civil proceeding to en- 
force a police regulation.—State v. McDonald, 
N. C.,, 67 S. E. 762. 

22. Bills and Notes—Presumption of Owner- 
ship.—Holder of negotiable paper indorsed in 
blank is prima facie the owner thereof, and a 
mere erasure of previous indorsements does 
not destroy this presumption.—King v. Bellamy, 
Kan., 108 Pac. 117. 

23. Breach of Marriage Promise—Contract. 
—A marriage contract may be unspoken and 
unwritten, but enough must appear that the 
minds of the parties met and fixed the fact 
that they are to marry as clearly as if put in 
formal words.—Hinckley v. Jewett, Neb., 125 
N. W. 1086. 

24. Brokers—Unlawful Acts.—Where a brok- 
er unlawfully closes his customer’s account, 
the customer may recover profits and interest 
as well as the margin deposited.—Barber v. 
Ellingwood, 122 N. Y. Supp. 369. 

25. Carriers—Compensatory Rates.—The leg- 
islature cannot limit railroad rates so as to re- 
duce them below the point of reasonable re- 
muneration.—Coal & Coke Ry. Co. v. Conley, W. 
Va., 67 S. E. 613. 

26. Contracts Limiting Liability—In the 
absence of statutory restrictions, a railway 
company may, for a reduced fare, sell a particu- 
lar form of ticket whereby its liability is re- 
stricted and its obligations curtailed.—Miley v. 
Northern Pac. Ry. Co., Mont., 108 Pac. 5. 

27.——Delivery to Wrong Person.—The deliv- 
ery of a shipment of lumber to the wrong per- 
son without the production or assignment of 
the bill of lading renders the carrier liable as 
for conversion.—Mobile, J. & K. C. R. Co. v. 
Bay Shore Lumber Co., Ala, 51 So. 956. 

28. Failure to Deliver Goods.—Where the 
consignor contracts with the carrier, he may 
bring an action for failure to deliver the goods, 
though the title to the property is in the con- 
signee.—Southern Ry. Co. v. Maddox, Ga., 67 S. 
E. 838. 


29.- 














Infirm Passengers.—A carrier held not 
bound to receive an infirm passenger unless ac- 
companied by an attendant.—Denver & R. G. 
R. Co. v. Derry, Colo., 108 Pac. 172. 

30. Loss of Baggage.—The liability of a 
earrier for baggage may arise before the pur- 
chose of a ticket to one who has his baggage 
placed at the proper place on the station prem- 
ises within a reasonable time before the depart- 
ure of the train.—Cone v. Southern Ry. Co., S. 
C.. 67 S. E. 779. 








31.——-Loss of Goods.—Except as limited by 
bill of lading, a railway company is liable for 
loss of goods, unless occasioned by the act of 
God, the public enemy, or the contributory 
negligence of the shipper.—L. A. Watkins Mer- 
chandise Co. v. Missouri, K. & T. Ry. Co., Kan., 
108 Pac. 116. 


$2. Police Power of State.—The power of 
a state to enact a statute prohibiting a foreign 
railroad corporation from engaging in intra- 
state commerce within the state held within 
the police power.—State v. Louisville & N. R. 
Co., Miss., 51 So. 918. 


33. Regulation.—Failure to regulate rates 
of railroads under six miles in length other than 
by prohibiting unreasonable charges held not 
to invalidate railroad rate regulation.—Coal & 
Coke Ry. Co. v. Conley, W. Va., 67 S. EX 613. 

34. Statutes Fixing Rates.—Statutes fixing 
rates for transportation by carrier: will not be 
held unconstitutional on the ground that they 
are unreasonable without fullest disclosure of 
all material facts.—Tucker v. Missouri Pac. Ry. 
Co., Kan., 108 Pac. 89. 

35. Chattel Mortgages—Compliance with Di- 
rections in Mortgage.—A holder of a chattel 
mortgage, taking possession of the chattels and 
selling them, held required to comply with the 
stipulations in the mortgage, or title will not 
pass at the sale.—Speakman v. Vest, Ala., 51 
So. 980. 

36. Constitutional Law—Due Process of Law.— 
Hotels, lodging houses, eating houses, and bath- 
houses and medical practitioners could be sin- 
gled out as the business and professions to 
which the provisions of a statute forbidding 
drumming or solicitation of business on trains 
and premises of common carriers, without mak- 
ing the statute invalid as denying equal pro- 
tection of the laws.—Williams v. State of Ar- 
kansas, U. S. S. C., 30 Sup. Ct. 493. 

37. Legislative Power.—The legislature 
may enact conditional laws of a purely local 
nature, and refer the same to the people local- 
ly to decide whether the same shall become 
effective in the locality in which they reside.— 
State v. Frear, Wis., 125 N. W. 961. 

38. Moot Question.—One cannot be heard 
on a moot question of the constitutionality of a 
law as affecting some one else.—Cummins v. 
Pence, Ind., 81 N. E. 529. 

39.——Seizure of Liquors.—Seizure and con- 
fiscation of liquors under Liquor Tax Law are 
takings by due process of law.—Clement v. 
Four Barrels of Beer, 122 N. Y. Supp. 441. 

40. Contracta—Consideration.—The doing or 
promising to do what one is already bound to 
do is not a sufficient consideration for a con- 
tract.—Meyer v. Livesley, Or., 108 Pac. 121. 

41.——Impossibility of Restitution.—The rule 
that impossibility of restitution is a defense to 
an action for rescission does not apply when 
complete restitution to the statu quo has been 
rendered impossible by defendant’s act.—Liland 
v. Tweto, N. D., 125 N. W. 1032. 

42. Intent.—Intent held the determining 
factor as to whether a contract is entire or di- 
visible—Clark v. West, 122 N. Y. Supp. 380. 

43.-_—_Rescission.—It is not every disagree- 
ment as to the terms of a contract which will 
authorize one of the parties to declare the con- 
tract annulled. The renunciation must cover 
the entire performance to which the contract 
binds the promisor, and it must be distinct and 
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unequivocal.—J. M. Ackley & Co. v. Hunter, 
Benn & Co.’s Co., Ala., 51 So. 964. 


44. Corporations—Contracts ‘Before  Incor- 
poration.—Promoters cannot contract for a cor- 
poration which will become bound by their 
agreement only by subsequent acts of its board 
of directors or officers ratifying, accepting, or 
adopting it.—Bond v. Atlantic Terra Cotta Co., 
122 N. Y. Supp. 425. 


45.——-Corporate Name.—The right to the use 
of a corporate name held legally transferred 
in connection with the transfer of the corpora- 
tion’s assets to plaintiff, who was therefore en- 
titled to restrain defendant H. from using such 
name as the name of another corporation.— 
Goddard y. American Peroxide & Chemical Co., 
122 N. Y¥. Supp. 360. 


46.—_——Corporate Property.—A corporate 
manager held not entitled to dispute the inter- 
est of the corporation in property which he had 
leased to it.—Buckhorn Plaster Co. v. Consoli- 
dated Plaster Co., Colo., 108 Pac. 27 


amie 


47. Fraudulent Issuance of Contracts.— 
Where directors fraudulently issue stock to one 
of their number, held the corporation may rati- 
fy it, treat the stock as validly issued, and sue 
for what is owed on that basis.—Whitewater 
Tile &.Pressed Brick Mfg. Co. v. Baker, Wis., 
125 N. W. 984. 

48.——Insolvency.—That a corporation is 
found to be insolvent at the time its mortgage 
is foreclosed does not show that it was insol- 
vent at the time the mortgage was given. 
Kurtz v. Ogden Canyon Sanitarium Co., Utah, 
108 Pac. 14. 

49. Liability for Acts of Officers.—One to 
whom checks were indorsed which were drawn 
upon an insurance company without authority 
by its agent for his private indebtedness held 
not entitled to recover against the company 
thereon.—Underwood y. Germania Life Ins. Co., 
N. C., 67 S. E. 587. 

50. Real 


does not vest in the receiver title to the real 
estate outside of the state, the corporation may 
convey the property to the receiver.—Sayre v. 
Sage, Colo., 108 Pac. 160. 

51. Rescission of Contract.—The suppres- 
sion of the fact that a corporation, whose stock 
one person was exchanging with another for 
land, was insolvent held a suppression of the 
truth, entitling the other party to a rescission. 
—Liland v. Tweto, N. D., 125 N. W. 1032. 

52, Right to Do Business.—A state held 
authorized to provide that a foreign corpora- 
tion, on removing a cause to the federal court, 
shall cease to do business in the state.—State 
v. Louisville & N. R. Co., Miss., 51 So. 918. 

53. Courta—Comity Between States.—A stat- 
ute of another state, making the husband and 
wife both liable for debts contracted for family 
maintenance, held not enforceable in New York. 
—Mandel Bros. v. Simpson, 122 N. Y. Supp. 397. 

54. Error to State Court.—Construction by 
a state court of its statutes and rulings as to 
admissibility of evidence are no basis for writ 
of error from the supreme court.—Los Angeles 
Farming & Milling Co. v. City of Los Angeles, 
U. S&S S. Cc. 30 Sup. Ct. 452. 

55. Riparian Rights.—Riparian rights se- 
cured by treaty between the United States and 
Mexico held not rights of federal origin, and a 
ground for a writ of error from.the supreme 


Estate.—Where the appointment 
of a receiver of a corporation on its dissolution 





court to a state court.—Los Angeles Farming & 
Milling Co. vy. City of Los Angeles, U. S. S. C, 
30 Sup. Ct. 452. 

56. Criminal Trial—Judicial Knowledge.— 
The court will take judicial knowledge that a 
cow is within the purview of Pen. Code relat- 
ing to cattle stealing.—Gibson v. State, Ga., 67 
S. E. 838. 

57. New Trial.—The court of appeals held 
to have no right to grant a new-trial because 
of doubt of defendant’s guilt.—Copelan v. State, 
Ga., 67 S. E. 833. 

58. Customs and Usages—Operation in Gen- 
eral.—Evidence of a cuStom or usage is never 
admissible to justify a carrier to deliver goods 
to persons other than the consignee, or to whom 
the consignee has not authorized the delivery.— 
Mobile, J. & K. C. R. Co. v. Bay Shore Lumber 
Co., Ala., 51 So. 956. 

59. Damages—Nominal Damages.—In an ac- 
tion for betrayal of a trade secret, nominal dam- 
ages only are recoverable, unless actual dam- 
ages are proven.—Roystone y. John H. Wood- 
bury Dermatological Institute, 122 N. Y. Supp. 
444, 

60. Disecovery—Examination of Witness Be- 
fore Trial.—The court will not permit its pro- 
cess to be used in one action to enable a party 
to ascertain whether he may not have an action 
or cause of defense in a contemplated action.— 
Schuler v. Woodward, 122 N. Y. Supp. 404. 

61. Disorderly House—Abusive Letter of At- 
torney.—A letter of a lawyer in an effort to col- 
lect a bill held not privileged, so as not to sub- 
ject him to the penalty prescribed by Code 
1907, § 6218, for sending a threatening or abus- 
ive letter, tending to provoke a breach of the 
peace.—Peters v. State, Ala., 51 So. 952. 

62. Dower—Relinquishment.—A husband and 
wife held authorized to agree to unite their 
separate estates in the creation of a trust for 
the benefit of a third person; and, where to that 
end they execute a joint instrument, the instru- 
ment will: be treated as a relinquishment of 
dower.—Baker vy. Syfritt, Iowa, 125 N. W. 998. 

63. Eleectricity—Care Required.—A person or 
corporation, using wires charged with electric- 
ity is bound, while the public is not, not only 
to know the extent of the danger arising from 
them, but to use the very highest degree of 
care practicable to avoid injury.—Tackett v. 
Henderson Bros. Co., Cal., 108 Pac. 151. 

64..—Liability of Seller to Third Persons.— 
A company selling electricity to another com- 
pany held not liable for a death caused by a 
grounded wire of the buying company.—Fick- 
eisen v. Wheeling Electrical Co., W. Va., 67 S. 
E. 788. 

65. Eminent Domain—Compensation.—Ordi- 
narily, when land is taken for a public use, the 
buildings thereon are taken with it, and they 
must be valued as a part of the realty.—In re 
Block Bounded by Avenue A, eta, Borough of 
Manhattan, 122 N. Y. Supp. 321. 

66. Public Use.—A city, taking land for 
widening a highway, held not entitled to take 
additional land for sale at full value for devel- 
opment of the city.—In re Opinion of the Jus- 
tices, Mass., 91 N. E. 578. 

67. Uniting Estates to Increase Damages.— 
Owners, respectively, of the fee of land taken 
for a street and for an easement over such 
land, and the holder of a mortgage subject to 
an easement, held not denied rights under 
Const. U. S Amend. 14, because not permitted 
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to have their damages estimated as if the land 
was the sole property of one owner.—Boston 
Chamber of Commerce v. City of Boston, U. S. 
S. C., 30 Sup. Ct. 459. 


68. Equity—Laches.—Lapse of time less than 
the statutory period of limitation will not bar 
action for equitable relief unless defendant has 


been prejudiced thereby.—Shields v. Nathan, 
Cal., 198 Pac. 34. 
69.——Sufficiency of Bill—The equity of a 


bill can only be questioned on demurrer or on 
the hearing, but a motion to dismiss a bill may 
be entertained on the ground that there is no 
equity apparent on the face of the bill or the 
court has no jurisdiction, and such a motion 
is treated as a general demurrer, admitting the 
facts well pleaded.—Leonard v. Arnold, Ill, 81 
N. E. 534. 

70. Evidence—Photographs of Handwriting.— 
Where handwriting is photographed, the accur- 
acy of the photographs must be shown before 
they can be admitted in evidence, or testimony 
based on them received.—Corbet v. Union Dime 
Savings Inst., 122 N. Y. Supp. 268. 

71. Exehange of Property—cConfidential.— 
Confidential relations held to exist between par- 
ties to a transaction. where one of them has 
full knowledge of the subject-matter, and the 
other but slight knowledge, and no ability to 
acquire it.—Liland v. Tweto, N. D., 125 N. W. 
1032. 

72 Executors and Administraters—Failure 
to Account.—Where letters of an administra- 
tor have been revoked on his failure to account 
when required, a judicial determination of his 
liability by a decree of the court is unneces- 
sary to an action by his successor on his bond. 
—Fassenbender v. American Surety Co. of New 
York, 122 N. Y¥. Supp. 442. 

73. Fire Insuranee—Iron Safe Clause.—A 
substantial compliance with the _ iron-safe 
clause in an insurance policy is all that is re- 
quired.—Arnold y. Indemnity Fire Ins. Co. of 
New York, N. C., 67 S. EB. 574. 

74.——Nature of Agency.—Relation between 
an insurance company and its agents held not 
to be merely that of debtor and creditor for 
the premiums collected by the agents.—United 
States Fidelity & Guaranty Co. v. Sexton, Ga., 
67 S. E. 649. - 

75. KFixtures—Landlord and Tenant.—Appli- 
ances placed in a leased building by a tenant 
with the permission of the landlord held, as be- 
tween the parties, trade fixtures, which the ten- 
ant may remove.—In re Block Bounded by Ave- 
nue A, ete., Borough of Manhattan, 122 N. Y. 
Supp. 321. 

76. Husband and Wife—Agency of Husband. 
—To pay antenuptial debts for which a wife 
is made liable by Revisal 1905, § 2101, and to 
discharge her moral duty to support an aged 
and invalid parent, she may appoint her hus- 
band as agent and supply him with the means. 
=Stout v. Perry, N. C., 67 S. E. 757. 


(i. 





Alimony.—A wife is not barred of her 
right to alimony because the conduct of her 
husband, causing her to refuse to live with him, 
did not consist of unlawful acts.—Parker v. 
Parker, Ga., 67 S. E. 812. 

78. Homicide—Dying Declarations.—All the 
attending circumstances may be considered in 
determining whether a dying declaration was 
made under a sense of impending death.—Peo- 
ple v. Shehadey, Cal., 108 Pac. 146. 





79. Injunction—Scope of Remedy.—An’ tn- 
junction will be allowed against public officers 
where their proceeding will impair public or pri- 
vate rights, or injure private citizens, without 
any corresponding public benefit, or when. it 
will prevent a multiplicity of suits.—Taylor 
Sands Fishing Co. vy. Benson, Or., 108 Pac. 126. 


80. Interstate Commerce—Attachment. of 
Railway Cars.—Cars owned by a foreign rail- 
way temporarily in the state in the course of 
interstate commerce are subject to attachment 
under state laws despite the interstate com- 
merce act.—Davis v. Cleveland, C., Cc. & St. L. 
Ry. Co.. U. S. S C., 30 Sup. Ct. 463. 

81. Correspondence Schools.—Commerce is 
conducted among the states within the federal 
constitution by a corporation engaged in im- 
parting instruction by correspondence and so- 
liciting students in other states by local agents. 
—International Text Book Co. v. Pigg, U. S. S. 
C., 30 Sup. Ct. 481. 

82. Judgment—Non Obstante Veredicto,—A 
motion for judgment’ non obstante veredicto 
held applicable only where the defense is in 
the nature of a plea of confession and avoid- 
ance, and the jury find the fact with defendant 
which in law is an insufficient defense.—Audit 
Co. v. Taylor, N. C., 67 S. E. 582. 

83. Judicial Sales—Caveat Emptor.—The rule 
of caveat emptor applies to judicial sales.—F. 
A. Ames Co. v. Slocomb Mercantile Co., Ala., 51 
So. 994. 

84. Landlord and Tenant—Interference with 
Tenant’s Rights.—Willful interference by land- 
lord with tenant’s rights may reduce the ten- 
ant’s liability for rent.—Stone v. Snell, Neb., 
125 N. W. 1108 

85. Summary Proceedings.—The question 
of the existence of the relation of landlord and 
tenant may be tried in summary proceedings, 
and it may be shown that an instrument in form 
a lease was intended-as a mortgage, and was 
usurious.—Simon y. Schmitt, 122 N. Y. Supp. 
421. 

86, Life Insurance—Liability of Reinsurer.— 
Where one insurance company took over the 
assets of another and reinsured its risks, the 
same obligations were imposed on the new com- 
pany, and the insured had the same rights 
against it as existed under the original con- 
tract of insurance.—Federal Life Ins. Co. v. Ris- 
inger, Ind., 81 N. E. 533. 

87. Limitation ef Actions — Availability 
Against State-—The state may waive its priv- 
ilege not to have time run against it.—Doe 
ex dem. State Land Co. v. Roe, Ala., 51 So. 991. 

88. Failure to Furnish Cars.—The furnish- 
ing of cars demanded by a railway company 
stopped the accumulation of penalties, but did 
not arrest the running of the statute as to pen- 
alties already incurred.—Udall Milling Co. v. 
Atchison, T. & S. F. Ry. Co., Kan., 108 Pag. 137. 

89. Mortgages.—Parol] evidence held admis- 
sible to show the grantee of mortgage land 
assumed the debt.—Fitzgerald y. Flannagan, 
Iowa, 125 N. W. 995. 

90. Mortgages.—The extinguishment of the 
personal liability of the mortgagor by the stat- 
ute of limitations held not to affect.the lien of 
the mortgage.—Jenkins v. Trustees of Andover 
Theological Seminary, Mass., 81 N. E. 552. 

91. Master and Servant—Damages.—-Where a 
news agent on a train tortiously exacts from 
a@ passenger an extra dime for lemons pur- 
chased, it is for the jury to say whether plain- 
tiff has suffered actual damages in addition to 
the extra dime exacted.—Cleaney v. Parker, 
aia, 51 So. 951. . 

92. Liability for Tort of Servant.—If a 
servant was given authority to go through a 
gate unto plaintiff's land, though the servant's 
act in assaulting plaintiff at the gate in order 
to enter was not anticipated or authorized by 
the master the master would be liable.—Miller- 
Brent Lumber Co. v, Stewart, Ala., 51 So. 943. 

93. Mechanics’ Liens — Extinguishment. — 
There can be no mechanic’s lien on vacant land, 
where the uncompleted building, without fault 
of the owner, has ceased to exist.—Watson v. 
Alta Inv. Co., Cal., 108 Pac. 48. 

94. Property Subject.—A 
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without authority of the landlord, charge the 
leased premises with a lien for materials for 
repairing a building thereon.—Cross v. Eyer- 
ley, Neb., 125 N. W, 1085. 

95. Mortgages—Liens.—The lien of a mort- 
gage has no legal existence when separated 
from the note and transferred to others than 
. the holder of the note.—In re Pirie, N. Y., 91 
N. E. 587. 

96. Negligence—Injuries to Child.—It is not, 
as a matter of law, negligence for a mother of 
a child, 3% years old, to permit the child ac- 
companying her to a store on the opposite side 
of the street to leave the store while she is 
waiting for her change.—Zwirn v. Joline, 122 
N. Y. Supp. 231. 

97. Intervening Cause.—The act of an in- 
tervening third party, contributing to the in- 
jurious result of the original negligence, held 
not to excuse the original wrongdoer, if such 
intervening act could, or by ordinary prudence 
should, have been foreseen.—Olson v. Gill Home 
Investment Co., Wash., 108 Pac. 140. 

98. Proximate Cause.—Thé fact that plain- 
tiff was at the time of his injury gaming, in 
violation of penal laws of the state, does not 
preclude his recovery for damages resulting 
from the negligence of another, if his unlawful 
act did not proximately contribute to his in- 
jury.—Moone v. Smith, Ga., 67 S. E. 836. 

99. Performance of Duties.—All persons in 
the exercise of their rights, or in the perform- 
ance of their duties, should act with a rea- 
sonable regard for the preservation of human 
life and the prevention of serious bodily harm, 
or the infliction of unnecessary injury upon 
others.—Brage’s Adm’x v. Norfolk & W. Ry. 
Co., Va., 67 S. B. 593. 

100. Trespassing Animals.—Where a mule 
broke out of a safe inclosure and wandered on- 
to a lot and fell into an open well thereon, the 
owner of the lot or his tenant was not liable, 
because as to them the mule was a trespasser. 
Garner v. Town of East Point, Ga. 67 S. E 
817. 

101. Parent and Child—Emancipation of 
Child.—The emancipation of a minor may be 
inferred from the conduct of the parties or 
other circumstances.—Lewis vy. Missouri, K. & 
T. Ry. Co., Kan., 108 Pac. 95. 

102. Parties—Objections.—An objection to 
suing defendants as co-partners when they 
were individuals or members of a corporation, 
or vice versa, should be raised by plea rather 
than by demurrer to the complaint.—Cassels’ 
Mills v. Strater Bros. Grain Co, Ala., 51 So. 969. 

103. Partnership—Verbal Agreement.—A _le- 
gally existing verbal contract of partnership is 
valid, though one of the parties insists subse- 
quently that it should be reduced to writing.— 
Gilmore vy. O’Brien, La., 51 So. 1031. 

104. Pleading—Cure by Verdict.—Lack of an 
averment of malice in a declaration for ma- 
licious prosecution is not cured by verdict when 
a demurrer to the declaration has been over- 
ruled.—_Wright v. Ridgely, W. Va., 67 S. E. 787. 

105. Special Statutes.—One seeking recov- 
ery under a special statute creating a new lia- 
bility must plead and prove the facts showing 
his right to recover under such statute.—Miley 
v. Northern Pac. Ry. Co., Mont., 108 Pac. 5. 

106. Pledges—Conversion by Pledgee.—A 
pledgee, at common law, sued in conversion or 
on contract for the property, could counterclaim 
the amount of his lien.—Barber v. Ellingwood, 
122 N. Y. Supp. 369. 

107. Powers—Execution.—If the donee of a 
power of appointment intends to execute it, 
that intention will make the execution opera- 
tive.—Carraway v. Moseley, N. C., 67 S. E. 765. 

108. Principal and Surety—Construction of 
Terms of Bond.—Sureties are entitled to stand 
on the precise terms of. the bond, and are not 
bound beyond its strict letter—Van Valken- 
burgh v. Oldham, Cal., 108 Pac. 42. 

109. Railroads—Last Chance Doctrine.—The 
last clear chance doctrine would not apply to 
make a railroad company negligent in injuring 
a trespasser on the track, until the engineer 
knew of his presence and peril.—Southern. Ry. 
Co. vy. Drake, Ala., 51 So. 996. 

110. Negligence.—Where a person at a pub- 





lic crossing was struck by a projection from a 
car in a train operated without signals or look- 
out the trainmen were negligent.—Northern 
Alabama Ry. Co. v. Counts, Ala., 51 So. 938. 


11%. Property Subject.—The duty of a rail- 
road company towards trespassing stock is to 
use ordinary care not to injure it after its dis- 
covery upon the track or right of way.—Cor- 
bett v. Great Northern Ry. Co., N. Dj, 125 N. 
W. 1054. 

112. Railroad Controlled by Other Roads. 
—aA railroad owned,. controlled, or operated by 
another, but not connecting therewith, is not 
a part thereof.—Coal & Coke Ry. Co. v. Conley, 
W. Va., 67 S. E. 613. 

113. Willful Negligence.—The deliberate 
violation, by an engineer, of his duty to warn a 
traveler of imminent danger and to avert a col- 
lision, if possible, precludes the defense of con- 
tributory negligence.—Cleveland C., CG & St. L. 
Ry. Co. v. Starks, Ind., 91 N. E. 565. 


114. Religious Societies—Membership.—Courts 
have no power to revise ordinary acts of church 
discipline, or pass on controverted rights of 
membership; but such considerations are at- 
tended to where they form the basis on which 
civil rights and rights of property depend.— 
Gewin y. Mt. Pilgrim Baptist Church, Ala., 51 
So. 947. 

115. Removal of Causes—New Action in State 
Court.—Voluntary dismissal of an action re- 
moved from a state court to a federal court 
does not preclude a subsequent suit on the 
same cause of action in the state court.—South- 
ern Ry. Co. v. Miller, U. S. S. C., 30 Sup. Ct. 450. 

116. Separable Controversy.—A suit in 
which plaintiff has joined as for a joint lia- 
bility in tort a foreign railway corporation, and 
certain of its resident employes, is not remov- 
able as presenting a separable controversy be- 
tween plaintiff and the corporate defendant.— 
Southern Ry. Co. vy, Miller, U. S. S. C., 30 Sup. 
Ct. 450. 

117. Sales—Delivery.—A delivery by a seller 
for cash held not an absolute delivery, but he 
could recover the goods on the non-payment of 
the price.—Burns Bros. v. Bigelow, 122 N. Y. 
Supp. 253. 

118. Rescission.—A disagreement as to the 
construction of a contract held not ground for 
rescission.—J. M. Ackley & Co. v. Hunter, Benn 
& Co.’s Co., Ala., 51 So. 964. 

119. Set-or and Counterclaim—Unlawful 
Acts.—A broker carrying securities on margin, 
on being sued for an unlawful sale thereof, held 
entitled to counterclaim for advances, interest, 
and commissions.—Barber y. Ellingwood, 122 N. 
Y. Supp. 369. : 

120. Specific Performance—Joint or Mutual 
Wills—An agreement on a sufficient consid- 
eration to make a will is valid, and on the 
breach thereof the beneficiary may, under some 
circumstances, sue for specific performance, and 
the person holding the property otherwise than 
as an innocent purchaser is in equity the trus- 
tee for the beneficiary.—Baker y. Syfritt, Iowa, 
125 N. W. 998. 

121. Land Contracts.—A complaint for spe- 
cific performance of a land contract held not 
demurrable because of any uncertainty in the 
description of the land.—Burns v. Witter, Or., 
108 Pac. 129. 

122. Taxation—Tax Deeds.—An officer in ex- 
ecuting a tax deed acts under a naked stat- 
utory power, and to be valid the deed must 
comply substantially with the statute prescrib- 
ing its form.—Sayre v. Sage, Colo., 108 Pac. 160. 

123. Usury—Bonus.—A profit greater than 
the lawful rate of interest intentionally exacted 
as a bonus for the loan of money held usury.— 
Doster v. English, N. C., 67 S& E. 754. 

124. Wendor and Purchaser—Description of 
Property Conveyed.—A memorandum for the 
sale of realty containing such a specification 
of real property that by the aid of parol testi- 
mony the description given can apply to only 
one particular tract held sufficient.—Burns vy. 
Witter, Ore., 108 Pac. 129. 

125. Wilis—Construction.—Where will indi- 
cates intent to create an estate in fee, it will 
not be cut down by subsequent doubtful ex- 
pressions.—Holt v. Wilson, Kan., 108 Pac. 87. 





